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Captain George Oliphant-Kinloch, purchaſer of the 
lands of Lochblair; and for the repreſentatives of 
Mr David Coupar of New Grange, and others, 
creditors of the deceaſed James Coupar of Loch- 

blair, and of the alſo deceaſed Mr Henry Ram- 
ſay, profeſſor of philoſophy in the college of 

St Andrews; 15 


T O 


The PETITION of John Earl of Strathmore. 


Va minute of agreement entered into upon the 8th 
day of May 1691, betwixt Patrick Earl of Strath- 
more, now deceaſed, and James Coupar portioner 
— of Coupar-Grange, upon the narrative, That it 
had been formerly condeſcended on by word betwixt the 
* ſaid parties, That the ſaid Earl ſhould ſell and diſpone, to 
the {aid James Coupar, the lands of Little Blair, with the 


** the lordſhip of Scoon, and theriffdom of Perth, with all 
* right he could pretend to the teinds thereof, to be holden 
of himſelf, and his ſucceſſours in his lordſhip of Glamis, 
** for the yearly payment of L. 20 Scots in name of feu- duty, 


* and paying three ſuits to his head- court when required: 
| ; GE 6 and 


* loch thereof; and alſo the lands of Lochend, lying within 


and doubling the ſaid feu- duty at the entry of every heir, 
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and that, by a ſpecial clauſe in the infeftment, it ſhould, 
be provided, that the not payment of the feu-duty ſhould 
be no cauſe of nullity or reduction; but that it ſhould be 
leiſom to the Earl to poind and diſtrenzie the readieſt goods 
upon the grounds of the lands, for payment thereof : and 
that the ſaid James his entry to the ſaid lands ſhould be at 


Whitſunday I 689 : and that the ſaid James ſhould pay, to the 


ſaid Earl, at the ſaid term, the ſum of 14,000 merks Scots 
money, as the true and juft price agreed upon for the ſame: 
And accordingly, the ſaid James had actually entered to the 
poſſeſſion of the ſaid lands, at the ſaid term of Whitſunday 


1689, and continued {till peaceably in the ſame; and had 


made ſeveral payments to the ſaid Earl, and to others b 


his order; all which did very near extend to the foreſaid 


ſum of 14,000 merks, agreed on as the price of the lands ; 
as was clear by the inſtructions thereof, then lying in the 
hands of the ſaid James Coupar.” And, on the ſubſump- 


tion, „That, notwithſtanding the foreſaid agreement, poſſeſ- 


«cc 


ſion, and payments, there had been no diſpoſition nor 
charter granted by the ſaid Earl, to the ſaid James, of thes 
ſaid lands: therefore the Earl bound and obliged him his heir 
and ſucceſſours, to procure himſelf duly and lawfully infeft 
in the ſaid lands; and to grant a diſpoſition and charter 
thereof, in favours. of the ſaid James and his heirs. irre- 
deemably, in terms of the agreement above mentioned; 
extended with a clauſe of warrandice abſolute, and at all 
hands, as to. the lands of Little Blair; and from his own 
proper facts and deeds allenarly, as to the lands of Lochend; 
and containing all other clauſes neceſſary, as uſe is in feu 


- diſpoſitions and charters ;' and that betwixt the date there- 


of, and the day of next to come. And, 
on the other part, the ſaid James bound and obliged him, 
his heirs and executors, betwixt and the ſaid day, to in- 
ſtrut the payments of the agreed price of the ſaid lands, 
and to deliver up the inſtructions thereof to the ſaid 7 
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2 
« and his foreſaids, and to pay what they ſhould fall ſhort of 
*« the full price above mentioned.” : 

Upon the 29th. day of November 1693, the ſaid Patrick. 
Earl of Strathmore, ** for certain ſums of money then and 
« before advanced, paid, and delivered to him, by James Cou- 
« par of Coupar-Grange, ſold, annailzied, and diſponed, ſet, 
« and in feu-farm let, to the ſaid James Coupar, and Margaret 
« Gib, his ſpouſe, in conjunct fee and liferent, and to An- 
« drew Coupar their eldeſt ſon, and the heirs-male of his 
« body; which failing, to Gilbert Coupar their ſecond ſon, 
« and the heirs-male of his body; which failing, to James 
« Coupar their third ſon, and the heirs-male of his body ; 
«« which all failing, to James Coupar elder, his heirs and aſ- 
„ ſignies whatſoever, in fee, the lands of Little Blair, with 
«« the loch of Blair, as for the principal: and in like man- 
„ ner, the lands of Muirton and Milton of Ardblair, in ſpe- 
«« cial warrandice of the ſaid lands principally diſponed, ſwa 
« that if at any time thereafter, the ſamen lands, loch, and 
«© others principally diſponed, or any part thereof, or any an- 
«« nualrents, or yearly duties to be uphfted, furth of the ſame, 
«« ſhould happen to be evicted from the ſaid James Coupar, 
«« or the heirs therein above rehearſed; or that they ſhould 
« be hindered, ſtopped, and impeded in the peaceably bruik- 
„ ing and joyceing thereof; then, and in that caſe, they 

ſhould have full and free regreſs, ingreſs, and acceſs in and 
to the heritable poſſeſſion of the lands above mentioned, 
diſponed in warrandice, at lea:X to the property and heri- 
table poſſeſſion of the famen, as ſhould appear and correſpond 
to ſuch parts and portions of the lands principally diſponed, 
or annualrents, one or more, to be uplifted forth of the 
* ſame, that ſhould happen to be evicted, and that propor- 
* tionally to the ſaid evictions.” And, by that deed, * the ſaid 
«© Earl further diſponed to the ſaid James Coupar, and Mar- 
« garet Gib his ſpouſe, in conjunct fee and liferent, and the 
«« ſeveral heirs above mentioned, the lands of Lochend : and 


« that. 


cc 
cc 
cc 
cc 


«ce 


cc 


Ll 4 4 


that as the whole lands principally diſpened were then 
poſſefled by the ſaid James Coupar, and his tenants, ſince 
the year 1689 incluſtivs; and the Earl thereby became 
bound to procure himſelf duly and lawfully infeft and ſeiſed 
in the whole lands thereby diſponed, in principal and war- 
randice, and thereupon-duly and lawfully to infeft and ſeiſe 
the ſaid James Coupar and Margaret Gib, and the heirs 
above mentioned, in the ſaid lands thereby diſponed, prin- 
cipally and in warrandice, to be holden of him, his heirs 
and ſucceſſours, in the lordſhip of Glamis, in feu-farm 
fee and heritage, for the yearly payment of L. 20 Scots 
money, and doubling the ſame in feu-farm duty the firſt 
year of the entry of each heir, and giving three ſuits to 
three head-courts, upon the ground of the ſaid lands when 
required ; providing that the not payment of the feu-tarm 
duty, for the ſpace of two or more terms, ſhould be no 
cauſe of reduction of the feu infeftment to follow there- 
upon ; but that it ſhould be lawful to cauſe poind and di- 
ſtrenzie the readieſt goods that ſhould be upon the ground 
of the foreſaid principal lands, for payment of tie feu-duty 
that ſhould happen to be reſting for the time, and that 


brevi manu, without the hazard of any action of ſpoilzie, 


and that for all other duty or exattion that can be craved for 
the lands, loch, and others above diſponed; which alienation, 
diſpoſition, infeftment appointed to follow thereupon, to- 
gether with the foreſaid lands of Little Blair, loch, and 
pertinents, and warrand:ce-lands of the ſame, the Earl 


bound and obliged him, and his heirs, to warrand at all 
hands, frae all claims, perils, dangers, and inconveniencies, 


againſt all deadly; and to warrand the foreſaid lands of 
Lochend, with the pertinents, from his own proper fact 


« and deed allenarly.” And, agreeably to this diſpoſition, a 
Charter having been accordingly granted, infeftment was taken 
thereon by the ſaid James Coupar. 


The faid James Coupar having left his affairs in diſorder 


at his death, theſe lands of Little Blair, now called Lochblarr, 


werc, 
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were, in a proceſs raiſed againſt his ſon, brought to a judicial 
ſale before the court of ſeſſion, and were purchaſed, in the 
year 1727, by Mr Henry Ramſay, profeſſor of philofophy in 
the college of St Andrew's, for whom Mr David Coupar of 
New Grange became cautioner for the price; and from that 
decreet of tale, p. 25. & 26. it appears, That the ſaid lands 
« of Little Blair were found to lie within the lordſhip of 
„ Scoon ; and that, by the Viſcount of Stormont and his pre- 
«« deceſſors inſeftment produced in the decreet of ranking 
e preceding that decreet of ſale, and by the act of annexa- 
„tion aun 1633, he, as Lord of erection of the abbacy of 
„ Scoon, had right to the feu- duties payable forth of theſe 
„lands: That it was thereby found proven, that there was 
« a yearly feu-duty of L. 26: 13: 4 Scots payable forth of 
e the ſaid lands, with four dozen of poultry, or 4 s. for each, 
% and two dozen of capons, or 6 s. 8 d. Scots for each, at the 
« terms uſed and wont; and that the ſaid feu- duty was reſting 
« to the ſaid Viſcount of Stormont for crop 1692, and 
% finceſyne ; and that the Viſcount was therefore preferred 
to the haill other creditors of the ſaid James Coupar of 
« Lochblair, for the ſaid bygone feu- duties due for the ſaid 
crop 1692, and finceſyne; and it was thereby found, that 
the ſaid yearly feu-duties muſt affect the ſaid lands of Little 
“Blair in all time coming; and that, in the event of a 
* fale, the ſaid lands ought to be fold with the burden of the 
« ſaid yearly feu-duty.” But it likewiſe appears, from that 
decreet of 1ale, p. 73. that though there be a deduction made 
from the proven rental of the lands of the feu-duty of L. 20 
payable to the family of Strathmore, there is no deduction 
made of the feu- duty payable to the Viſcount of Stormont. 
The affairs of Mr Ramſay, the purchaſer of theſe lands at 
the judicial ſale, having likewiſe gone into diſorder, the lands 
were again expoſed to fale, in the year 1757, by his repreſen- 
tatives, and likewiſe by thoſe of Mr David Coupar, in whoſe | 
favours Mr Ramſay had made over his purchaſe, for relief 4 | 7 
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the engagements Mr Coupar had come under for him: and 
Captain George Oliphant-Kinloch having purchaſed the 
ſame, be, after having led an adjudication in implement of 
his purchaſe, was adviſed to raiſe a proceſs of multiple- poind- 
ing, calling both the Earl of Strathmore and Viſcount of 
Stormont ; in order to have it determined, how far he, as pur- 
chaſer of theſe lands, ſtood bound to pay both the feu-duty 
claimed by the Earl, and that by the Viſcount ; and how far 
he had relief againſt the Earl, of what he ſtood bound in to 
pay to the Viſcount. In the courſe of which proceſs, the 
Lord Auchinleck Ordinary, upon the 26th of February laſt, in 
abſence, aſſoilzied the Earl, and diſcerned. But, upon a re- 
preſentation for the purſuer, and anſwers for the Earl, on the 
5th of Auguſt laſt, pronounced the following interlocutor : 
« The Lord Ordinary having again confidered this repreſen- 
e tation, with the anſwers, finds, That, as it is agreed between 
„the parties, that the lands of Lochblair were ancient! 
e feued out by the abbacy of Scoon, for payment of the feu- 
* duty of L. 44: 5 : 4 yearly; and that the family of Stor- 
mont got right to this abbacy as Lords of erection, and the 
« family of Stormont [Strathmore] had the right of property 
« of the lands of Lochblair, which they originally held of 
«« the ſard abbot, thereafter of the Lord Stormont, and there- 
after of the crown, in virtue of the act of annexation of 
« the ſuperiority of church-lands to the crown; but which 
act of annexation left the right to the feu-duties with 
* the Lords of erection; and as Patrick Earl of Strathmore, 
„who was proprietor of Lochblair in the year 1693, held 
e theſe lands of the crown for payment of the above-men- 
( tioned feu-duty, granted a feu- charter of theſe lands to 
«© James Coupar, to be held of him the Earl for payment of 
« a feu-duty to his Lordſhip and his heirs, the Earl and his 
„ heirs, who retained the right of ſuperiority held of the crown, 
continued to be ſubjected to the payment of the ancient 
feu- duty, and James Coupar, who got the lands for pay- 
«© ment 
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© ment of a ſcu-duty to that Earl, was nowiſe bound to re- 
« lieve the Earl from payment of the feu-duty ; the crown's 
« yaſſal was bound to pay this, being a proper debt of the 
« Farl's own, and no obligation in the feu-right laid upon 
« the vaſſal to relieve the Earl of it; on the contrary, the 
„Earl is thereby bound, to warrand againſt all claims, Sc. 
« and, in conformity thereto, when the lands were fold ju- 
« dicially to Mr Ramſay, in the year 2 no deduction 
© was made from the rental, but of the feu- duty payable to 
« the Earl of Strathmore, viz. L. 20. Scots: and, therefore, 
« finds the Earl of Strathmore intitled to the feu- duty; but 
« that his Lordſhip muſt, fmul et ſemel, when he receives it, 
«© clear off the feu-duty due to theſe now in the right of the 
lord of erection, the ſame being a burden on the lands of 
« Lochblair, though not upon the proprietor of them.” 

Of this judgment, the Earl of Strathmore having complain- 
ed to the Lord Ordinary by a repreſentation, his Lordſhip, 
on the 5th of December laſt, upon adviſing that repreſenta- 
tion, with the anſwers thereto, which were given in, not on- 
ly in name of Captain Kinloch, but in the name of the repre- 
ſentatives of Mr David Coupar, and others, who, as creditors 
of the deceaſed James Coupar of Lochblair, or of Mr Henry 
Ramſay, apprehended they had an intereſt in the preſent que- 
ſtion ; „ adhered to the former interlocutor, and refuſed the 
e defire of the repreſentation ; and further, found the defend- 
* er liable in the expence of this proceſs, and appointed an ac- 
* count thereof to be given in.“ | 

Againſt theſe judgments of the Lord Ordinary, the Earl of 
Strathmore having now reclaimed to your Lordſhips ; where- 
in, after obſerving that this claim of relief againſt him of the 
feu-duties payable to the Lord Stormont, is a new diſco- 
very made by Captain Kinloch, which was never thought of 
either by James Coupar, the original purchaſer from the Earl 
of Strathmore, nor by Mr Ramſay, the purchaſer at the judicial 
ſale, who both paid the feu-duty of L. 20 to the Earl of 


Strathmore, 


E 

Strathmore, without making any claim for more than double 
that feu-duty, which was due out of the lands to the lord of 
erection, and actually by them paid; that Mr Ramſay muſt 
be conſidered to have purchaſed theſe lands with the burden 
of the feu- duty payable to the lord of erection, of which 
therefore he ought to have no relief from the Earl of Strath- 
more; and that, if ſuch relief be competent, the Earl of Strath - 
more, in the year 1693, muſt have made a very fooliſh bar- 

ain, when he took his vaſſal bound to pay him only a feu- 
Tory of L. 20 Scots, while he himſelf ſtood bound to re- 
lieve the lands feued of more than double that ſum; his 
Lordſhip inſiſts upon the following grounds for altering theſe 
judgments: 1½, That, by the nature of the contract of ſale, 
the ſeller is not obliged to relieve the purchaſer of ſuch a bur- 
den upon the ſubject as that of a feu-duty, unleſs it was fo 
ſpecially provided in the contract; which he endeavours to 
ſupport by many authorities from the Roman law, your Lord- 
ſhips deciſions, and the opinion of lawyers of great authority 
in this country. 2dly, That there is no ſuch ſpeciality in the 
preſent caſe in the clauſe of warrandice, as can diſtinguiſh the 
ſame from what would naturally have been included in the 
contract itſelf. And, /2/tly, Suppoſing the general principle 
of law were againſt the petitioner, yet there are ſpecialities in 
this cafe which ought to make it an exception from the com- 
mon rule.——The following anſwers to that petition are hum- 
bly ſubmitted to your Lordſhips conſideration. 

That, with regard to the above-mentioned preliminary ob- 
ſervations made for the Noble Earl the defender, all that the 
reſpondent ſhall fay is, That if the claim now made for relief 
of theſe feu-duties payable to the family of Stormont be a 
new diſcovery only made by Captain Kinloch, James Cou- 
par of Lochblair, Mr Henry Ramſay, and thoſe deriving 
right from him, muſt have been extremely blind, fince, by 
the above-mentioned minute of agreement, dated the 8th day 
of May 1691, Patrick Earl of Strathmore became bound to 

| diſpone 


oY, © o. 22 VP © EE DE TW TION £ 


19 


diſpone the lands of Litile Blair, to be holden of himſelf, for 
pay ment of a feu- duty of L. 20 Scots; for which James Cou- 
par had paid, or was to pay, the ſum of 14, ooo merks, as 
the true and juſt price agreed upon for the ſame: which lands 
of Lochblair were to be warranted at all hands, without any 
exception of the feu- duty payable to the Viſcount of Stor- 
mont: That when, in implement of this minute, the diſpo- 
ſition to theſe lands was actually granted, the ſame only bears 
a feu-duty of L. 20 Scots, and that for all other duty or ex- 
action that can be claimed for the lands diſponed : That the 
diſpoſition not only contains a perſonal clauſe of warrandice 
with regard to the lands of Lochblair, at all hands, frae all 
claims, perils, dangers, and 1nconveniences, againſt all 
deadly ; but likewiſe contains a clauſe of real warrandice, 
whereby it is expreſsly provided, That in caſe the lands of 
Lochblair, or an art thereof, or any annualrents or 
yearly duties to be uplifted forth of the fame ſhould be 
. evicted, then acceſs ſhould be had to the lands diſponed 
in warrandice for as much as ſhould correſpond to the e- 
viction of the principal lands, or of any annualrents to be 
uplifted forth of the ſame. Agreeably to which diſpof: - 
tion a charter followed, whereupon infeſtment was taken. 
That in the decreet of ranking of the creditors on theſe lands, 
the family of Strathmore's feu-charter was produced, and 
the deduction of the feu-duty therein mentioned accordingly 
made from the rental, before the lands were expoſed to fale ; 
the Viſcount of Stormont is preferred to the feu- duties due 
to him, but without any deduction of that feu- duty from 
the rental when the lands came to be ſold: ſo that it is plain 
the ſubject was bought without any deduction from the price 
on account of that burden, the purchaſer having relied upon 
the family of Strathmore's being bound to relieve him there- 
of. How far the feu- duty either to the Earl of Strathmore, 
or the Viſcount of Stormont, may have been. paid fince the 
year 1693, the reſpondents will not take it upon them to 
lay; but this they will venture to ſay, That no payments 
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made to the family of Stormont, can have any influence in 
the preſent queſtion, as theſe behoved to be made, as the lands 
vVvere ſubject thereto. Neither can any payments made to the 
family of Strathmore, upon the ſuppoſal that ſuch were made, 
affect the ſingular ſucceſſors of thoſe who made ſuch pay- 
ments, ſo as to exclude them from the right of relief of the 
feu- duties due to the family of Stormont, ſubſequent to the 
right of theſe ſingular ſucceſſors. Neither indeed, in the 
reſpondents apprehenſion, would payment made by James 
Coupar himſelf, of both theſe feu-duties, which is a fact the 
reſpondents know nothing of, barr him or his heirs from in- 
fiſting, whenever they thought proper, upon their right from 
the family of Strathmore, for relief of the feu-duties payable 
to the family of Stormont. And as to the fooliſh bargain, it 
is ſaid, Patrick Farl of Strathmore, in this ſenſe of the mat- 
ter, muſt have made, the reſpondents humbly apprehend. it 
muſt be preſumed, that his Lordſhip got full value for 
the ſubje&, ſuppoſing the ſame to be free of any feu-duty 
payable to the Viſcount of Stormont ; and that, upon that 
account, he became bound to relieve the purchaſer of ſuch 
burden. For what the reſpondents know, the Earl might 
then have had it in view to purchaſe, from the family of 
Stormont, a right to this feu-duty ; or, perhaps, acquire a 
right from the crown to redeem it at ten years purchaſe, as 

the law then ſtood. | DV 
But to proceed to the grounds in law, whereon the peti- 
tioner inſiſts for an alteration of the judgments given by the 
Lord Ordinary, it is anſwered to the fl of theſe, That the 
reſpondents readily admit, that, by a contract of ſale in its 
own nature, a ſeller is only bound to ſecure a purchaſer 
againſt the eviction of the ſubj ect ſold, upon any preferable 
right : but that he is not bound to ſecure him againſt bur- 
dens, that, in the nature of the thing, affect the ſubject 
purchaſed; becauſe ſuch are by public law impoſed upon the 
ſubject ſold, and are conſidered to be a yearly deduction * 
| | | | | the 


„ 


the profits thereof. But they can by no means admit, that a 
feu- duty is to be conſidered as a burden impoſed by public 
law, as no feu- duty is ſo impoſed, but only by the private 
feudal contract betwixt the ſuperior and the vaſſal. That 
then, if one perſon ſhall acquire a feu-right from another, 
for payment of a certain feu-duty, he is nowiſe concerned 
with what feu-duty the diſponer may be liable in to his own 
ſuperior, as he reſts. upon the faith of the diſponer, that he 
ſhall relieve the lands of the feu-duty payable to his own ſu- 
perior, in the fame manner as a perſon does when he pur- 
chaſes lands and pays the price, notwithſtanding he ſees the 
lands affected with an heritable debt. That as in this caſe 
the ſeller could not, in the reſpondents apprehenſion, main- 
tain, that the purchaſer behoved to bear the burden of that he- 
ritable debt ; neither can the Earl of Strathmore, in the pre- 
ſent caſe, inſiſt that the burden of this feu- duty ſhould lie up- 
on his vaſſal, and not upon himſelf ; his predeceflor having 
diſponed the lands at an adequate price, for payment of a. 
certain feu-duty only, without any mention of that due to 
the lord of erection. And the preſent caſe has the greater af- 
finity to that of an annualrent by an heritable bond affecting 
lands fold, that truly the feu- duty payable to the lord of erec- 
ction is no more than an annual rent; the Earl of Strathmore, . 
and not the Lord Stormont, the lord of erection, having held 
theſe lands of the crown. 

That, in the reſpondents humble apprehenſion, the peti- 
tioner is greatly miſtaken in his quotation from the Roman 
law, in ſupport of what is endeavoured to be maintained by 
him : He 4 cited Voet, who, in his commentary upon the 
Pandex, in the title De periculo de commods rei vendite, & 8. 
ſays, Etiam onera realia vendite rei inherentia inemptorem tran - 
unt, veluti tributorum cenſus canonis ſolarii et fimilinm. But, 
upon attentively conſidering that paragraph, with the laws 
therein referred to, it is plain, that that learned author 


meant no more, than that the real burdens there mentioned 
affected 
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affected the ſubjects purchaſed without any regard to the que- 
ſtion, how far the purchaſer, by the contract betwixt the 
ſeller and him, had a right of relief of thoſe burdens or not: 
This is manifeſt from hence, that he there not only ſays, that 
theſe burdens affect the purchaſer for time to come, but like- 
wiſe for time paſt, from the reaſon given by him, That the 
ſubjects themſelves were liable to a legal hypothec for theſe 
burdens; and from one 6f the laws there cited by him, L. 7. 
De publicanis, which” expreſsly bears, that purchaſers have a 
right of action againſt the ſellers, for relief of ſuch burdens 
that they were ignorant of. 

That with regard to the authorities cited by the petitioner 
from your Lordſhips decifions, and the opinion of lawyers in 
this country, the reſpondents apprehend, that the citation 
from Balfour's Practics does not at all apply to the preſent caſe, 
for the reaſon given by that author himſelf, namely, That the 
caſualties of ward, relief, and non- entry, pertains to the ſu- 
perior by the common law of the realm, feen which no man 
is exempt, and ſhould be known to all; whereas, in the 
preſent caſe, a feu-duty is not due by the common law of 
the realm, whereby all lands were originally held ward, and 
were preſumed to be fo, unleſs the contrary appeared; but is 
due by particular pation, which no purchaſer of a ſubject for 
an adequate price, without any mention of that feu-duty, was 
to conſider as a burden ultimately to lie upon him. 

That the authority cited from Lord Stair and Lord Bank- 
ton, with the deciſions therein referred to, apply only to 
ſervitudes; and what theſe learned authors ſay, ſeems to be 
agreeable to the doctrine of the Civil law, That warrandice is 
not incurred by a ſubje& ſold being found liable in a com- 
mon ſervitude, which however has never been underſtood to 
extend to the caſe of any part of the ſubje& ſold being found 
liable in an ſugfructus, according to many texts of the Civil 
law, particularly L. 46. 49. 62. § w/t. and for the ſame rea- 
ion, cannot be underſtood of an annual duty not naturally in- 
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herent in the thing payable out of the fame. And the deciſion 
mentioned from Lord Stair, iſt July 1676, Auchintoul contra 
Innes, concerning the deſignation of a glebe out of. kirk-lands, 
reſpects only ſuch caſes where the burden complained of was 
EG by public law, whereas, as has been already obſer- 
ved, feu-duties are not impoſed by public law, but by pri- 

vate paCtion. | | 
That as to the ſecond ground of the petition, That there is 
nothing here ſpecial in the clauſe of warrandice contained in 
the petitioner's predeceſſor's diſpoſition to James Coupar, that 
can ſubject him to payment of the feu- duties due to the family 
of Stormont, the reſpondents readily agree with the peti- 
tioner in this, That, with reſpect to the preſent queſtion, there 
is nothing in this clauſe of warrandice which the nature of 
the thing itſelf would not import. At the ſame time they 
muſt obſerve, That if there was any dubiety, how far, in the 
nature of the thing, theſe feu-duties payable to the family 
of Stormont ultimately lie on the family of Strathmore, the 
ſuperiors, or James Coupar and his ſucceſſors, their vaſſals ; 
the whole res geſta, as appears from the minute of agreement, 
diſpoſition in implement thereof, and charter and ſeifin follow- 
ing thereupon, allabove mentioned, makes the matter extremely 
clear: for thereby it appears, that the lands were agreed to be 
ſold at what was underſtood by the parties to be an adequate 
price; which price was accordingly paid, and that in implement 
of that minute of agreement: and, agreeable to the terms there- 
of, the lands were diſponed, to be held of the granter, for 
Pet of a feu-duty of L. 20 Scots, in name of every other 
urden : That, by that diſpoſition, not only perſonal warran- 
dice is granted at all hands, and againſt all deadly, but the 
real warrandice is granted; wherein is particularly. expieſſ- 
ed the caſe that any annualrents or yearly duties, to be up- 
lifted forth of the lands principally diſponed, ſhould be evict- 
ed: in terms of which diſpoſition, a chatter and ſeiſin follow- 
ed. All this conſidered together, the reſpondents cannot per- 
_ ceive, 
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ceive how it can be doubted, that the Earl of Strathmore 
thereby became liable to relieve the ſubject diſponed of the 
feu-duties payable to the lord of erection, which, though they 
were a real burden upon the lands, and conſequently behoved 
ſo far to affect the vaſlal, yet they were the proper debt of the 
Earl of Strathmore, who, as the crown's vaſſal, in conſe- 
quence of the ſtatutes made for that purpoſe, was liable to pay 
that feu-duty to the lord of erection; and that he muſt have 
had particularly in view this very burden which he was to re- 
lieve bis vaſſal of, whether it ſhall be ſuppoſed he had at that 
time a view of acquiring a right to theſe feu-duties or not. 
That as to the 14% ground of the petition, which concerns 
the intention of the parties in this caſe, the reſpondents will 
be forgiven, in the rf place, to diſpute what the petitioner 
has endeayoured to maintain, That, upon the ſuppoſal that 
ſuch was the intention of the original contractors, the ſingu- 
lar ſucceſſors of the vaſſal would be equally affected thereby, 
as the original vaſſal himſelf and his heirs ; for, in the reſpon- 
dent's humble apprehenſion, there haviag been once a feudal 
right eſtabliſhed in the yaſſal, whereby* the property of the 
ſubject was veſted in him, ſubject only to a feu-duty of L. 20, 
and nothing reſerved to the ſuperior but the right of ſuperio- 
rity, with that feu-duty, the action he had to be relieved of 
the feu- duties payable to the lord of erection, upon the ſup- 
poſal that ſuch was the bargain, was merely perſonal, and no 
real burden upon the lands themſelves ; fo that the yaſſals ſin- 
gular ſucceſſors could by no means be affected there with. 
But, in the ſecond place, The reſpongents apprehend, that 
they have no occaſion to enlarge upon this argument, as they 
can perceive no reaſon to believe that ever it was agreed upon, 
that theſe fey-duties, payable to the Viſcount of Stormont, 
ſhould be a burden upon the vaſſal, and not upon the ſupe- 
rior, | 
The reſpondents own, that they do not well comprehend 
the force of the argument uſed for the petitioner, drawn from 
| tne 
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the fitted ageounts cleared betwixt Patrick Earl of Strath- 
more, and James Coupar, his factor; whence it appears, that 
the feu-duties payable to the family of Stormont were only 
taken credit for the year 1688, being the year immediately 
preceding that in which James Coupar's purchaſe of theſe 
lands 88 effect; as it will not at all follow from henee, that 
theſe feu- duties for the years downwards were not taken cre- 
dit for in ſubſequent accounts. And as it is extremely pro- 
bable, that, when theſe accounts-were cleared, which es on 
the 7th of May 1691, the Lord Stormont did not receive pay- 
ment of his feu-duty for the year 1689 ; neither does it oc- 
cur, what influence the oath emitted by the Viſcount of Stor- 
mont, in the above- mentioned proceſs of ranking, can have 
upon the preſent queſtion : for, though jt thereby appears, 
his Lordſhip had received payment of his feu-duties down 
to the year 1692, from Coupar of Lochblair ; yet it does not 
thence follow, that Lochblair paid theſe feu- duties in his own 
name; and it is much more probable, that he paid the ſam 
in name of the Earl of Strathmore, and took credit for?: 
in his accounts accordingly. And as to what is alled of 
Mr Henry Ramſay's having paid the feu-duty to the to | of 
Strathmore, without demanding relief of that paid to thc Viſ- 
count of Stormont, the reſpondents do not know how that 
fact ſtands; but, upon the ſuppoſal that ſome ſuch payments 
had been made to the family of Strathmore by Mr Ramſay, 
while he, at the ſame time had paid the feu-duty to the Viſ- 
count of Stormont, all the conſequence that can be drawn 
from that is, that Mr Ramſay was guilty of a piece of inad- 
vertency in not attending, that, in ſo far as he had paid to 
the Viſcount of Stormont, he had a right of relief againſt the 
Earl of Strathmore. 
The reſpondents can by no means admit the juſtice of the 
petitioner's criticiſm upon the monoſyllable Zhen, expreſſed in 
the fitted accounts betwixt Patrick Earl of Strathmore, and 
the ſaid James Coupar his factor, upon the 7th of May 1691, 
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as if, becauſe the feu-duties payable to the family of Stor- 
mont for the year 1688, and precedings, were ſaid to be then 
payable by the Earl, it followed, that theſe feu-duties were af- 
terwards to be paid by James Coupar himſelf, as purchaſer of 


the lands. The reſpondents can affix no other meaning to that 
word then than that the feu-duties for which credit was taken 


had then become due. ; 
The reſpondents ſhall conclude with obſerving, That as they 


hope it will appear to your Lordſhips, that the merits of the 
ueſtion are plainly upon their fide, and that the Noble Earl, 
the petitioner, is, by the bargain with his predeceſſor, clearly 
bound to relieve the lands diſponed by him to James Coupar, 
of the feu-duties payable to the family of Stormont, he of con- 
ſequence falls to be found liable for the expence of this proceſs, 
agreeable to the judgment given by the Lord Ordinary. 


In reſpe# whereof, &c. 
 _ DAVID GRAEME. 
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